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Although this might be partly due to
the fact that the litigant parties’
claims and statements, by which the
Court is bound, have lacked
precision, the ECJ, when concretely
confronted with the issue of
subsidiarity, has neither contributed
to a more precise definition of the
concept nor to its effective
application®.

The reasons for this are many: Firstly,
in accordance with paragraph 2, the
criterion can be assessed on the basis
of the objectives determined by the
concrete proposal itself. Secondly, as
concluded above, subsidiarity is an
incoherent concept and the criteria
of Article 5.2 TEC are both vague and
interpretable. This permits scrutiny
also by reference to the general
objectives of the Treaty, which, as we
have seen in the context of conferral
of powers, allow broad dynamic “in-
dubio-pro-communitate” scrutiny.
Thirdly, by clearly stating that the

principle is applicable, the ECJ would
also confirm that a given area is to be
considered as a non-exclusive
competence of the Community.
Although clarity has been achieved as
to certain areas® and will be further
enhanced by the catalogue of
competences as proposed by the
Lisbon Treaty (articles 2-6 TFU), the
ECJs might have been reluctant to
clearly determine the competence
categories itself. Finally, belonging
to the supranational institutional
framework and conceiving itself as a
motor of integration, there are no
real incentives for the ECJ to ensure
the effective assertion of the
subsidiarity principle.

As a result, the ECJ has either
dismissed claims based on the
infringement of the subsidiarity
principle by mere reference to the
incorrect choice of legal base,® or by
examining the existence of one of the
criteria only>®, assuming that the
other is thereby fulfilled. In any case
judicial  scrutiny occurs  with

reference to the objectives of the
concrete legal base and of the Treaty.
As both effectiveness and efficiency
are “empty words until enriched by
reference to objectives”, the
extensive interpretation of
Community competence as serving
the “dynamic process of integration”
with a view to establishing an “ever
closer Union”, and the concept of the
uniform application of Union law, de
facto also apply in the context of the
subsidiarity checks. This leads to the
conclusions that as far as the concept
of subsidiarity is concerned,
Community competence becomes
evident®. One cannot conceive why
other factors should be decisive in
this regard.

The emphasis on Community
objectives therefore leads to a denial
that their achievement could be
sufficiently attained by the Member
States rather than by the
Community2.

Continues on page 33
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It opens no evident scope for the
possibility of actually repatriating
competences from the Community to
the Member States.

I11.2) THE CRITERIA
OF NON-EXCLUSIVE
COMMUNITY COMPETENCE

Added to this is the exclusion of the
subsidiarity principle in spheres of
exclusive competence. A priori this
appears to be well-founded: There
are -at first sight- no reasons why the
“not sufficient” and “better” criteria
should be the subject of scrutiny if,
by virtue of the exclusiveness of
Community competence, Member
States lack any power.

Yet limiting subsidiarity to the areas
of non-exclusive competence strikes
a blow at the principle as such, since
it is thereby denied a function as a
generally applicable principle and an
inviolable and unconditional
fundament of Community law. This is
aggravated by the absence of a (so
far) precise definition of the
distinction between exclusive and
non-exclusive competence, which
facilitates broad, objective-based
political interpretations and may
even lead to its meaninglessness®,
since in addition the existence of a
(presumed) exclusive EU competence
does not wholly exclude Member
States from exercising theirs®. This
has even lead some to doubt the very
existence of the category of exclusive
competence®.

Finally, the question whether the
subsidiarity principle is confined to
the Community pillar (Article 5 TEC)
or whether it applies in the entire EU
legal order (Article 2 last
subparagraph, TEU) is still
controversially debated. Yet both
approaches are incompatible with
each other: Assuming that the
principle is applicable within the
ambit of the entire EU legal order
would lead to its applicability also in

areas of exclusive Community
competence, while limiting its
applicability to non-exclusive
Community  competence  would

exclude it from parts of the entire EU
legal order.

Accordingly, even the field of
application of the subsidiarity
principle is subject to inconsistent and
sometimes arbitrary political
discretion.

I11.3) CONCLUSIONS
REGARDING THE PRINCIPLE
OF SUBSIDIARITY

Against the background of these
assessments, the principle of
subsidiarity can be considered as de
facto meaningless, as a tranquillizer
against the fears of a centralised
European State’. This is corroborated
by the fact that the ECJ has never
struck down a European legislative
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acts on the explicit ground of an
infringement of the subsidiarity
principle¥.

IV) THE PRINCIPLE OF
PROPORTIONALITY

Article 5, paragraph 3, states that
“any action shall not go beyond what
is necessary to achieve the objectives
of this Treaty”. The principle
therefore relates to the “how” of the
Community measure and not to the
question of Community competence
(“if” or “whether”).

At first sight proportionality could be
considered the more interesting
principle since neither its justiciability
nor its applicability in all areas of
Union laws have ever been questioned.
It can therefore be understood in a
wider sense and perceived as having a
more political “potential” as it aims at
preventing the Member States and
their citizens from unnecessarily
intrusive or inappropriate acts®.

Accordingly the ECJ has always been
less reluctant to assess the respect for
this principle and has been slow to give
it a clearer definition, dividing its
consideration of it into the criterion of
appropriateness for attaining the
objective pursued and the criterion of
proportionality in the narrow sense,
namely as governing an action that
should not go beyond what is
necessary to achieve the objective in
question®.

However, it has also consistently held
that the judicial review of the
principle is limited by the “broad
discretion” of the Community
legislature unless the measure is
manifestly inappropriate®. As the
Community legislature would be
basically free in assessing what
measures it deems appropriate to
attain a certain objective, the
principle of proportionality does not
appear to be effective either in
limiting the exertion of Community
competence.

Klaus Heeger is a Brussels-based German
lawyer since 1996, and has been legal ad-
visor and researcher for the Ind/Dem
Group in the European Parliament since
2002.
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1 See also the new Declaration 28 in relation to
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3 Preamble and Article 2.2 of the TEU
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Der Fall Tanja Kreil, Basler Schriften zur europais-
chen Integration, Nr. 51, 2000, comparing the dif-
ferent understandings of the principle by the
Bundesverfassungsgericht and the Bundesverwal-
tungsgericht“
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- Case K18/04 of the Polish Constitutional Tribu-
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- German Bundesverfassungsgericht in the cases
‘Kloppenburg’ and ‘Maastricht’, BVerfG, 22, 293
and 89, 155: The BVerfG emphasised that the
Member States remain ‘the masters of the
Treaties’ and that competences are conferred on
the basis of a “specific conferral of power
(Prinzip der Einzelerméachtigung”)

7 E.g. Bundesverfassungsgericht in its
tricht” judgement, 89,155 p.209

8 E.g. Jiirgen Schwarze, EU-Kommentar, Nomos-
Verlag, Baden-Baden 2000, Artikel 5, Rn. 9;

ECJ in joint cases 281, 283-285, 287/85, number
28ff.

9 In reference to the Maastricht judgement of the
German Bundesverfassungsgericht 89,155 p.187:
Schutz, Bruha, Konig Casebook Europarecht, C.H.
Beck, Miinchen 2004, p. 196

10 ECJ C-376-98, par. 83

11 ECJ 22/70 “AETR”

12 ECJ Opinion C 2/92 par. 7

13 ECJ Opinion C 2/94 par. 4

14 Schutz, Bruha, Konig Casebook Europarecht,
C.H. Beck, Miinchen 2004, p. 196
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12, No 4, July 2006, pp. 503-533

16 C-9/74 par. 6

17 See also

for further enlarged interpretation of the notion
of vocational training: ECJ 293/83; par. 18-25;
for the area of social security: ECJ in C-120/95,
par. 20-25;

for defence and military: ECJ in “Kreil” C-285/98,
par. 15;

for fisheries: Booker/North , The Great Decep-
tion”, Continuum, 2005, p.180 ff

18 E.g. Article 141.3 TEC which finally provided
the Community with a specific competence; be-
forehand the Council had enacted several “equal
treatment” directives on the basis of article 235
(now 308)

19 Case 293/83

»Maas-

20 Case 41/74, par. 19

21 Case 41/74, par. 12

22 Case 41/74, par. 23

23 From cases 26/62 “van Gend & Loos”, 06/64
“Costa/ENEL”, 106/77 “Simmenthal I1I”

24 C-285/98

25 C-273/97

26 Case C-376-98 (Tobacco Advertising). In Case C-
8494 (Working time) the Court only considered a
specific provision of the directive as enacted out-
side Community competence, but upheld the di-
rective as a whole.

27 The same conclusion in Jiirgen Schwarze, EU-
Kommentar, Nomos-Verlag, Baden-Baden 2000, Ar-
tikel 5, Rn. 9

28 Referring to the subsidiarity understanding of
the European Commission, Ritzer/Ruttloff

29 N.W. Barber, The limited modesty of subsidiar-
ity, European Law Journal nr. 3, May 2005, pp.308-
325

30 Ritzer/Rutloff, Die Kontrolle des Subsidiaritat-
sprinzips, EuR-Heft 1-2006, p. 120

31 Jirgen Schwarze, EU-Kommentar, Nomos-Ver-
lag, Baden-Baden 2000, Artikel 5 par. 17 with fur-
ther references

32 For more details see:

Peter Henseler, Subsidiarity and Proportionality -
A legal Economic Approach, EUWatch issue 5,
2007;

N.W. Barber, The limited modesty of subsidiarity,
European Law Journal nr. 3, May 2005, pp.308-325
33 N.W. Barber, The limited modesty of subsidiar-
ity, European Law Journal nr. 3, May 2005, pp.313-
325

34 Kurt W. Rothschild, Subsidiaritat aus ckonomis-
cher Sicht, Symposium des Liechtenstein Instituts,
23-25 September 1993

35 Jiirgen Schwarze, EU-Kommentar, Nomos-Ver-
lag, Baden-Baden 2000, Artikel 5; Ritzer/Rutloff,
Die Kontrolle des Subsidiaritatsprinzips, EuR-Heft
1-2006, p. 126, with further references

36 See e.g. ECJ in joint cases C-154/04 and
155/04, par. 104

37 See e.g. the interview with COSAC permanent
Member Sarita Kaukaoja in EUWatch issue 5

38 Ritzer/Rutloff, Die Kontrolle des Subsidiaritat-
sprinzips, EuR-Heft 1-2006, p. 126, with further
references

39 Ritzer/Rutloff, Die Kontrolle des Subsidiaritat-
sprinzips, EuR-Heft 1-2006, p. 119

40 Jiirgen Schwarze, EU-Kommentar, Nomos-Ver-
lag, Baden-Baden 2000, Artikel 5 par. 38

41 Ritzer/Rutloff, Die Kontrolle des Subsidiaritat-
sprinzips, EuR-Heft 1-2006, p. 134

42 ECJ case C-380/03, par. 144 with further ref-
erences to previous cases

43 This option is also explicitely mentioned in as
a last alternative of point 3 of the Subsidiarity Pro-
tocol. As mentioned above, the proposed Lisbon
Treaty clarifies the issue as it suggests to amend
Article 2.2 TEC (new TFU) inasmuch as in the area
of shared competence the Member States shall
(again) exercise their competence to the extent
that the Union has not exercised, or has decided
to cease exercising, its competence. This is also

underlined by Declaration 28 relating to the de-
limitation of competences, as adopted by the IGC
on 19 October 2007

44 Jirgen Schwarze, EU-Kommentar, Nomos-Ver-
lag, Baden-Baden 2000, Artikel 5 par. 21

45 Peter Henseler, Subsidiarity and Proportionality
- A legal Economic Approach, EUWatch issue 5,
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121;

46 Ute Mager, Die Prozeduralisierung des Sun-
sidiaritatsbergiffs im Verfassungsentwurf des Eu-
ropaischen Konvents; ZeuS, Heft 4, 2003, p.476
47 The ECJ never struck down a European legisla-
tive act explicitely on the grounds of subsidiairity,
and only once on the ground that the EU was act-
ing outside its jurisdictional boundaries: Case C-
376-98 (Tobacco Advertising). In Case C-84/94
(Working time) the Court only considered a spe-
cific provision of the directive as enacted outside
Community competence, but upheld the directive
as a whole.

48 E.g. regarding the internal market: ECJ- C-
491/01par.179

49 E.g. ECJ Case 84/94, par. 55 with 47

50 E.g. “not sufficient” criterion in Case C-
491/01, par.180-183; the “better” criterion in
Cases C-377/98 RZ

51 See e.g. case C-233/94, par. 50, 54-56

52 As stated e.g. in the Bosman Case, C-415/93 RZ
9: The principle of subsidiarity, even when inter-
preted broadly to the effect that intervention by
Community authorities in the area of organization
of sporting activities must be confined to what is
strictly necessary, cannot lead to a situation in
which the freedom of private associations to
adopt sporting rules restricts the exercise of rights
conferred on individuals by the Treaty.

53 Jiirgen Schwarze, EU-Kommentar, Nomos-Ver-
lag, Baden-Baden 2000, Artikel 5 par. 11

54 In reference to ECJ Opinion 01/94 Peter
Henseler, Subsidiarity and Proportionality - A legal
Economic Approach, EUWatch issue 5, with further
details

55 In reference to ECJ Opinion 01/94 Peter
Henseler, Subsidiarity and Proportionality - A legal
Economic Approach, EUWatch issue 5, 2007, with
further details

56 Reference by Jiirgen Schwarze, EU-Kommen-
tar, Nomos-Verlag, Baden-Baden 2000, Artikel 5
par. 3

57 In Case C-376-98 (Tobacco Advertising), the
Court considered the directive as being outside of
the scope of Article 95 TEC. In Case C-8494 (Work-
ing time) the Court only considered a specific pro-
vision of the directive as enacted outside
Community competence, but upheld the directive
as a whole.
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EU-RUSSIA IN NUMBERS

By KARrROLY
LORANT

After the deep crisis caused by the
collapse of the communist empire
and the disintegration of the Soviet
Union, the Russian economy began to
grow at the end of the 1990s. Since
then, over the last seven years, the
real GDP of Russia has grown by 6.7%
each year, much faster than that of
the EU, where the economic growth
rate in the same period was only 2,2%
annually (Chart 1). However, Russia’s
GDP per head of population, the most
important indicator of living
standards and of the basic level of
economic development, only
amounted to 39% of the EU25 average
in 2005.

There are huge differences between
Russia and the EU in other fields too.
The number of passenger cars per
1000 inhabitants, which is a relatively
fair indicator of living standards,
amounts to only one-third of the
EU25’s. The percentage of households
having internet access has even
declined to reach only 25%. The
average life expectancy of women is
10 years lower than the average in
the West, and of men 16 years lower.
Russia’s demographic situation is also
much worse than that in the
European Union. The total fertility
rate which must be 2.1 to keep the
size of a population stable is around
1.3, much lower than the already
catastrophically low average rate in
the European Union (1.52).

Economic cooperation between the
EU and Russia has been dynamic since
the start of the millennium. Between
2000 and 2006 EU imports from Russia
have grown by 14% in value annually,
while the EU’s GDP growth rate at
current market prices has increased
by only 4-5% annually. Russia’s
principal economic partners within
the EU are first Germany, followed by
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Source (of the Chart): Eurostat
Table 1

EU and Russia — a brief comparison, around 2005

Russia EU27
Population (millions) 143 491
Total fertilitv rate 1.29 1.52
Life expectancy at birth, male 599 758
Lite expectancy at burth, temale 724 81.9
GDP m PPS** per mhabitant (EU25 =
100) 39 100
GDP at constant market prices (index
1995 = 100) 1458 1253
Paszzenger cars per 1000 mhabitants 159 463
The percentage of hougeholds having
wternet access hag declined to reach
only 14%, 1.e. less than one third ot the
EU average 14 51
Research and development expenditure,
as a % of GDP 1.07 1.84

Source (of the table): Eurostat Press Office, News release 145/25 25 October 2007

Italy, Finland, Poland, the
Netherlands and France. These six
countries share two-thirds of entire
EU-Russia trade.

As regards the structure of trade by
commodity groups, Russia-EU trade
connections are however very one-
sided. Two-thirds of Russia’s exports
to the EU consist of energy and
another ten percent of raw
materials. The proportion of
machinery and vehicles in Russian
exports is less than 1%, while in the

EU’s exports to Russia it is close to
50%. Russia in the long run wishes to
increase the ratio of manufactured
products in its exports. This is the
background to Russia’s present
debate with Finland and Sweden
regarding timber exports.

Karoly Lorant is an electrical engineer
and economist. He has been working as an
economic researcher for the IND/DEM
Group in the European Parliament since
2003.
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